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CHINA LAW UPDATE }ii:SP

Circular 19, New Foreign Exchange Rules for

Round—trip Investment

BB BN B9 53¢

Kok

On May 27, 2011, the State Administration of Foreign
Exchange of China ( “SAFE” ) promulgated new operational
rules (Huifa [2011] No.19) ( “Circular 19” ) for implementation
of the Circular on Issues concerning Domestic Residents’
Financing and Round-trip Investment through Special Purpose
Vehicles (Huifa [2005] No. 75) ( “Circular 75” ). Circular 19
explicitly states that it shall prevail over previous operational
rules in relation to Circular 75, such as the Operational
Rules (Huizongfa [2007] No.106) and the Operational Rules
(Huizongfa [2009] No.77) and the Administrative Licensing
Catalogue of SAFE (Huifa [2010] No.43). Circular 19 will
take effect as of July 1, 2011.

2014ESA27H, ERIMEE ISR (“IMER”) ZAi 1

(R AN AE B R G T35 ) J B 1l o 158 S0 45 7k L # 2 e
BB R BB BTN BT S @ A (I2[2005]75%5)

(75537 ) WoB e (GLR[2011195) (“19%53C7),
T201ETHIHR S M, ML Z /T, AME R TS 5 3T
s R AR SE T8 R A AR LR (L4778 [2007]106°5) DA
B (B T H AN B 55 B AR MR (200948 KR) O (IE&%
%[2009177%) K (EFKIMCEBHTREAHERY (L&
[2010]43%5) 25 R5I3CME, 195 3CHW T TS SRR TS
W RIAL95 30

Generally speaking, Circular 19 provides more
transparent and practical guidelines for foreign exchange

registration in connection with round-trip investment. We
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set out below major changes in the new circular for readers’
consideration:

195300 R P8 B R AMI B LB e A5 MW, SERA
AR, T iR A H R g, B S %

1. Detailed and Comprehensive Operational
Rules

L. PESE PRI R

Circular 19 mainly consists of three sections of
registration rules: (i) foreign exchange registration rules
on the establishment of special purpose vehicles ( “SPV”)
by domestic resident individuals and round-trip investment
by such SPVs; (ii) foreign exchange registration rules in
relation to foreign-invested enterprises ( “FIE” ); and (iii) the
foreign exchange registration rules of overseas investment
by domestic entities. We can appreciate that SAFE intends
to cover most (if not all) application scenarios under each
subject. For instance, Section 1 of Circular 19 set forth six
scenarios in relation to the establishment of SPVs and SPV’ s
round-trip investment in China, i.e., the establishment of SPV,
change of SPV’ s registration, establishment or acquisition
of domestic enterprises by SPV, repatriation of a domestic
resident individual’ proceeds from an SPV’ s capital change,
cancellation of SPV’ s registration, and corrective registration.
Furthermore, in respect of each application scenario, Circular
19 tries to detail specific legal basis, application documents,
approval criteria, and authority of local counterparts of SAFE.
Compared with previous rules, we believe Circular 19 is more
transparent and practical for local counterparts of SAFE and
applicants to understand and apply.

195 3CHITEMHLRR EEAME =5 (1) BAERAA
R ok H R AR RA GRS B NI EIE; (2) 5
BB A S AMEEIL; F (3) BN B A
IMEERIC . BRATTERAR, SME A X — I MR TR %
B CEARA ) WHOLEATILE . B, 195 30— 05 %4
Bk FLR) A R S AR R A BT 1 ok H ) A R B 0T
RHEIL, BrsOHWEN L, BENERMABAESA
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SERURIET . SRR CHTREINT A SRR Y
T, A9 53 R AL B WISL L, BAE Sk
HOTHME R RN AR AR

2. New Concept of “Non—SPV Round—trip

Investment”

P | 2 617 B [ PART BP0 g e (K

Besides “SPV Round-trip Investment”, Circular 19
explicitly puts forward the concept of “Non-SPV Round-trip
Investment” . That is, where a domestic resident individual
conducts direct investment in China through non-SPV,
the individual is not required to go through the formalities
for the SPV registration for the oversea enterprise; but the
concerned enterprise shall be marked as  “Non-SPV Round-
trip Investment” in the foreign exchange administration
information system for direct investment. In the past, the
Non-SPV Round-trip Investment had already been recognized
in practice, though it is the first that such concept is adopted in
the regulations. On the other hand, Circular 19 only provides
generally that “Non-SPV Round-trip Investment” refers to
the direct investment in China conducted by domestic resident
individuals through oversea enterprises not falling into the
scope of the “SPV” as defined in Circular 75. In light of the
fact that the definition of SPV per se is not crystal clear, SAFE
may want to further clarify the difference between SPV and
Non-SPV in the future.

1953CFE “Fiok HI A R RE BB 2 5h, Bt 1

AeREk HI A FR BB BB, RSN R A Tl L

A Rk A ET CXEAIET AR, BNERAA
T A Z Ml AP TR H A 2 R AC, (AL A B 8Eoh
IS5 B RS HAR IR A “IER ok B A R R BB
FEVME R SEBR A b, AEHR I H B 2 Rl R BB AT, 19
SICERVIATI AT IR IR E A A LR R BB
HIBE SIS A ] R R OR, BT S0 IR 1 AR
{H2, 1953 R R GEGE L “JFRr R IR A R FERE BT R i
BENERANEE AR TS5 Rk H R A" TR
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3. Principle of “Punishment before

Registration”

3. WImh AL, htbangid” it

In reality, some Chinese domestic individuals set up SPVs
and conducted round-trip investment through the SPVs without
handling the required registration procedures in advance as
required in Circular 75; and, some others conducted non-
SPV round-trip investment without handling required foreign
exchange registration procedures. As for such individuals
and related enterprises violating Chinese foreign exchange
regulations, different local foreign exchange authorities had
different opinion in deciding whether they should be permitted
to handle corrective foreign exchange registration procedures
and even if permitted, different authorities might have great
discretion on criteria and requirements for relevant corrective
registration procedures.

FEDMESE 55 Hh, — S EBE A B R 2 H A A RIRLR
REBEBE I B 4475 5 SCHIHLE ST BAMI B T4, H
388 1 3R 7k F ) 2 R R R BB AR AT AN B L T 22,
PG ANTA R & VP EAMCANE IS, AR
T AMIE BRI TR B AR B 5 K, i X F 8l i &
TR AT,

Circular 19 makes clarification in respect thereof that
corrective registration procedures shall be handled, depending
on the result of non-compliance investigation exercised by the
foreign exchange authority, in accordance with the principle of

“Punishment before Registration” .

1953 B HEAT 1AW, ML AR SN AR 25 3R 1 T %
TEOUH IR “SEAL T, SR B AL” MR IMER A G AN D B
ic.

The foreign exchange authority’ s investigation includes
essentially: (i) legality of formation or acquisition of overseas

equity; (ii) material change to overseas capital and equity;

(iii) whether the FIE established in the round-trip investment
made any false commitment when going through the foreign
exchange registration formalities; and (iv) legality of profit
distribution to overseas shareholder(s) made by the FIEs
established in the round-trip investment. In light of the
provisions of Circular 75 and pertinent regulations, where a
domestic resident commits evasion of foreign exchange, the
most severe punishments may include (i) order for repatriation
of the foreign exchange; (ii) administrative fine up to the
concerned amount of evaded foreign exchange; and/or (iii)
criminal liabilities.

AMIAR AR T B R A . (1) SEAMRER T B
B, (2) BEAMSLREBEARACE S, (3) R P BRI
At AN B R AR IR Bk ik & (4) IR PR BT B
e Al i BEANSATAT ML A B L . BRI TS 5 SCHIHLE
FARBLUE , I RBE P e AT, f5 ™ B AL 311 45 R AT
RERLHE (1) ZORMMAML, (2) HHELL T f1 (3) ik
ARARR, MBI FTUE,

4. Simplified Registration Requirements for
Establishment of SPV

4. Rk 2 vl B8 il i SR 9w fk

As required in previous regulations, when a domestic
resident individual applies for the establishment of an SPV, he
shall provide the latest accounting and financial audit report
of the domestic enterprise concerned as well as the relevant
business plan (including the description of financial conditions
of such domestic enterprise for the latest three years). Such
requirement leads to that in practice, the domestic enterprises
are required to have been established for a period of not less
than three years; otherwise, the registration for establishment
of the proposed SPV will not be allowed (while in practice,
there are circumstances under which registration might still
be possible in that event, the applicant may have to comply
with more stringent requirements and spend more time and
expenses handling the whole process).

MR AT 2R, BEPEIR AR N HIE BRI 2
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A BEAS I =4, MR AR (FESEbRg AR IR R
Bl R EORE N ™, B R FER R, ST IR
B .

In contrast, Circular 19 does not require an applicant
to submit the financial audit reports and business plan. In
addition, the circular states that, if the domestic enterprise
has not been established, the applicant may instead provide
a written statement with the consent of all domestic equity
owners on overseas financing. Literarily speaking, Circular
19 seems to have cancelled the requirement that domestic
enterprise must has been established for a period of no less
than three years, though such understanding is definitely
subject to confirmation in practice after Circular 19 takes
effect.

HZT, 19530 RER G 55T HR SRl it &)
FAEATEAOR, T ELBLE SN A AR BT R, HE ARt
SR SR A N TR 5 52 41l B 4 15 18 Bt T, (M SO i
B, 195 3CUT-EBUH T BERAll F B r i3 EoK . 4
R, X T 195 SCEBUR IS T LA

5. Overseas Direct Investment by Domestic
Entities

5. BEMAURIBEAM BT

Circular 19 set forth special rules of foreign exchange
registration for overseas direct investment by domestic entities,
but without details in connection with domestic entities’
overseas financing and round-trip investment through SPVs.
The reason is probably because the round-trip investment
by domestic entities requires approval by the Ministry of
Commerce ( “MOFCOM” ) and thus SAFE will mainly rely
on the approval opinion of MOFCOM when concerning the
legality of domestic entities’ round-trip investment through
SPVs.

195300 BE P LR 35 S0 BB BE B AN B C e 1% 1]
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