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Prime Sight Ltd v Lavarello [2013] UKPC 22, [47]:

“Parties are ordinarily free to contract on whatever terms they
choose and the court’s role 1s to enforce them.”

Belmont Part Investments Pty Ltd v BNY Corporate Trustee
Services Ltd [2011] UKSC 38, [103]:

“Despite statutory mroads, party autonomy 1s at the heart of English
commercial law. It 1s desirable that, so far as possible, the courts give
eltect to contractual terms which parties have agreed.”

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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&FEBH (freedom of contract)

b Wk 2 Gk

Freedom to contract or refuse to contract with
whomever one wishes.

B Wk EA RN

Freedom to contract on whatever terms they
choose.

ILEWA, BEHEHRNE
With morals is the fountain of life: in laws and morals we shall grow
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* e.g. &R HE RN (frustration) & F SR A = 4%

AWIiTZAR AN @723 EE,
o KR /P REG IV R BZNBBELFZEAGGHITLHLAR,

MAREALEAN “EE  (rewrite) & F o
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SRBE/A, 7ARlk?

Prinung & Numerical Registering Co v Sampson

(1875) 19 kq 462, 465

e “If there 1s one thing which more than another public policy
requires 1t 1s that men of full age and competent understanding
shall have the utmost liberty of contracting, and that their
contracts when entered mnto freely and voluntarily shall be held
sacred and shall be enforced by Courts of justice. Theretore, you
have this paramount public policy to consider—that you are not
lightly to interfere with this freedom of contract.”

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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SRBE/A, 7ARlk?

Prinung & Numerical Registering Co v Sampson

(1875) 19 kq 462, 465

e “If there 1s one thing which more than another public policy
requires 1t 1s that men of full age and competent understanding
shall have the utmost liberty of contracting, and that their
contracts when entered mnto freely and voluntarily shall be held
sacred and shall be enforced by Courts of justice. Theretore, you
have this paramount public policy to consider—that you are not
lightly to interfere with this freedom of contract.”

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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SEIEH, ZAIBIE? Makdessi v Cavendish [2015] UKSC 67
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Seller Stake Selling Agreement Buyer
Mr Talal El Makdess1 - " Cavendish Publishing

1. The payment for the share shall be made in 4 stages.

2. Sellers have the option at defined future times whereby they could
oblige Cavendish to purchase their remaining stake (40%).

3. Much of the Company’s value was dependent on goodwill.

4. Sellers 1s obliged to refrain from carrying on activities that
competed with the Company in certain “Prohibited Areas” in the
24 months following the share transfer.

ILBEIWA, 5BFHIE
With morals is the fountail ‘e in laws and morals we shall grow
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SEIEH, ZAIBIE? Makdessi v Cavendish [2015] UKSC 67

Consequences for breaching the restrictive covenants

e Withholding clause: the seller would not be entitled to receive
the final two mstalments of the price paid by Cavendish.

e Share transter clause: the seller could be required to sell his
remaining shares to Cavendish at a price that reflected the net
asset value of the shares but excluded the value of the goodwill
of the business.

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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SEIEH, ZAIBIE? Makdessi v Cavendish [2015] UKSC 67

UKSC Judgement:

11 LBBFAT 221

The two clauses were not invalid penalties.

* The penalty rule 1s an interference with freedom of contract. It undermines the
certainty which parties are entitled to expect of the law.

e The court has to be careful not to set too stringent a standard and bear 1n mind
that what the parties have agreed should normally be upheld, not least because
any other approach will lead to undesirable uncertainty especially in commercial
contracts.

* In a negotiated contract between properly advised parties of comparable
bargaining power, the strong imnitial presumption must be that the parties
themselves are the best judges of what 1s legiimate 1n a provision dealing with the
consequences of breach.

ﬁ.i%*i‘:’/s ' 5%%#“%
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Barton v Morris [2023] UKSC 3

"Wir L AR B (the sound of silence)

e Oral contract: if B introduced to F a purchaser who bought the
House for £6.5 million, I would pay B £1.2 million.

e [egal 1ssue: what would happen 1f the House was sold for anything
less than £6.5 million?

e Held by UKSC: F was NO'T" contractually bound to pay anything to B.

* No express term; no implied term; no unjust enrichment

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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aRBE/A, AEk?

INGE B I A B A BT £
sanctity of contract CBFHEZEY 201145127138

o “PEIZFEER NG G AEWN08ELEEIIEL AL —LIFIMERE
ITAAE I, BT B ZE8T £ UK, mAETHENRET
7 SRRERS EBEISHTFEA/ KR, TERHAERE EAEH A IR E, 2
& 2| IR0 A A AR AR Lo ﬂﬁmﬁﬁiﬂ%,%%%ﬁﬁé#WT
b EFEZE VIR,

o "PEZFERFAGLG T, FREBARE ELTMFR, RETE
ZFRRBATAR, € IAHAL, 7
o NHEEHAENAFEALOELR, YRBIHBEE, AL

RNBATIARE S B
T ¥ AR F23E 49 it A FRAE S . AR, b E iR A A A B B S R et
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* the Equality Act 2010 “Protected characteristics™: age;

disability; gender reassignment; marriage and civil
partnership; pregnancy and maternity; race; religion or belief;
sex; sexual orientation.

R S W B0 8w H T oA S E DL
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X ZAAEHZ RS

T4 = B R s B mistake, misrepresentation, duress, undue mfluence, or mcapacity
IRIE IR AZ IR T 0 3 implied terms by law
BN Y R R AT legislative control
SN I R iR RS BUR illegality or against public policy
SRR AN M penalty rule
% T IR AR AR legislative provisions which the parties cannot contract out of

IL5BEEA, ZTEFPNE

With morals is the fountain of life: in laws and morals we shall grow
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Rock Advertising v MW B Business Ixchange Centres
12018] UKSC 24, [11]}

e “Party autonomy operates up to the point when the

contract 1s made, but thereafter only to the extent that

the contract allows. Nearly all contracts bind the
parties to some course ol action, and to that extent
restrict their autonomy.”

ILEWA, BEHEHRNE
With morals is the fountain of life: in laws and morals we shall grow
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AREHNRESE: FEOLEEESNEH

“All variations to this contract must be agreed, set
out 1n writing and signed on behalt of both parties
betore they take ettect.”

M AR EREFZXOHALT, TFATK

TFAER LA ZK?

ILEWA, BEHEHRNE
With morals is the fountain of life: in laws and morals we shall grow
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AFEHMNEEES: AEOLTERSER

“All varations to this contract must be agreed, set out in writing and signed
on behalf of both parties before they take effect.”

T LBBFAGT =21

e RGP A LN EY: (1) Bk EASREIEEXYF X
THE; (2) WRAFAAEZTEARTENEZGFIL;, (3) #T
3 $A DHETE IR A SRALN 6

144 o . . .
e These are all legitmate commercial reasons for agreemg a (No Oral

Modification) clause...the law of contract does not normally obstruct the
legiimate mtentions of businessmen, except for overriding reasons of
public policy. Yet there 1s no mischiet in No Oral Modification clauses,
nor do they frustrate or contravene any policy of the law.”

ILEWA, BEHEHRNE
With morals is the fountain of life: in laws and morals we shall grow
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AFEBNHEES: FEOLEEEIEE

Rock Advertusing v MW B Business Exchange Centres
12018] UKSC 24, [11]

* “The real offence against party autonomy 1s the
suggestion that they cannot bind themselves as to the

form of any variation, even 1f that 1s what they have
agreed. ”

ILEWA, BEHEHRNE
With morals is the fountain of life: in laws and morals we shall grow
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School of Law Shanghai Mar

e 80% of the global trade 1in grains 1s traded under
the GAFTA contracts.

e 85% of the global trade 1n o1ls and fats 1s traded
under FOSFA contracts.

* The majority of all non-ferrous metal futures
business 1s transacted on LME.

* The foremost trade association in the world for
the imnternational raw sugar trade.

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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BIMCO is the world’s largest direct- The International Group 1s a not-for-
membership organisation for shipowners, profit association of 12 P&I Clubs
charterers, shipbrokers and agents. providing marine lhability cover for

BIMCO members cover over 60% of the  90% of the world’s ocean-going
global fleet measured by tonnage (weight  tonnage.
of the unloaded ships).

ILBEIWA, 5BFHIE
Is is the fountain of life: in laws and morals we shall grow
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Part Il Valid contract formation?

v

|

I~

Part Ill Can any third
party beneficiary
sue on the contract?

Part IV Can the
contract be
vitiated?

X

l |

Third party
and promisee
may have other
actions

Third party
can sue as if
the promisee

T X

v

Part V Is the challenged term enforceable?

v

l

X —>

Part VI Was the term breached?

v

|

X —>

the claimant elect to end
the contract?

Part VI Remedies: can and does

/7

|

Contract is terminated.
Claimant may get:

e damages

e any agreed remedies

No enforceable
contract, but reliance

or restitution claims
may be available

v =yes
X =no

Term unenforceable
but may be remedy
for misrepresentation

Contract valid and
binding unless contract is
frustrated

Contract
remains binding.
Claimant may get:
e specific performance

e damages
e any agreed remedies
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SELRRmY
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SRR ENAE SN

s
£
G

A 3 47 meeting of minds

A AT consideration

N A T certainty

AN

q B A4 intention to create legal relations

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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SRR EREAIN: SERE |

“subject to” #J3iE A

* subject to details
* subject to contract

* subject to board approval

* subject to shipper/receivers approval

o The Newcastle Express |2022] EWCA Civ.1555

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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“subject to” & 3E ] #949) sh

o R'1S Flexible Systems v Mokrer Alois Muller 12010] UKSC 14
e Lord Clarke: “The moral of the story to 1s to agree first and to start

»

work later.

o The Pacific Champ [2013] EWHC 470 (Comm)

e “subject to Charterer’s recontirmation”

ILBEIWA, 5BFHIE
With morals is the fountail ‘e in laws and morals we shall grow
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1The Ever Given [2023] EWHC 697 (Admlty):
K IER T B 21R I R R g, 2

“#E’c#)%f’@i%ﬂ]’é‘]%i, EATER A
it)a BB AR BN T A

« 1. SMIT & A B F= % & 18 A ¥ 3% “QEE R, KAWL B H A,
SCOPIC 2020 %% % F AT BH o FAT A _@] )6 R P st R A WE

o 2. SMIT AR 694EFT AR ok &, ¥ R R 1% 609 & éﬁ BAR G, Skt WX
#SCOPIC 2020 % Z+15% ¥ 4t By AL T,

o ML, RIE RN T
Fr 45 IK T Wreckhire 47 /£ 4% X A2 3 B
W, AERF-ZEZHN

ILEWA, BIFHRIES
With morals is the fountain of life: in laws and morals we shall grow
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SRMZEIHNEFRN: SERICRE

1The Ever Given [2023] EWHC 697 (Admlty):
KT B 18 LI TR )G TR R B

Conclusion

100. By the exchange of emails relied on by the defendants, upon their terms read objectively and in context, Capt Sen and Mr Janssen did not
purport to conclude a contract between SMIT (let alone any of the other claimants) and the defendants or either of them. By that exchange,
agreement was reached, after a period of uncertainty in part created by some of Capt Sen’s earlier messages, on the remuneration terms for a
contract that was being negotiated. However, the parties made clear to each other that they were still negotiating, indeed the detailed work of
negotiating the contract terms by which they would be bound was only thus able to commence, albeit there was room for the view that it
ought not to require much time to complete.

101.  The parties did not communicate to each other an intention to be bound in the absence of completing that work of negotiating and agreeing a
detailed set of contract terms. The tenor of their exchanges, to the contrary, was that they did »of intend to be so bound. In the event, that
work was not completed. as the counter-proposal on detailed terms later sent by Capt Sen put the parties some considerable distance apart,
and that gap was never closed.

102.  Therefore, no contract such as is alleged by the defendants was concluded.

IL5BEEA, ZTEFPNE

With morals is the fountain of life: in laws and morals we shall grow
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Mistake Misrepresentation

ik R

Undue intluence Illegality
NEEAL Ik %

ILBEIWA, 5BFHIE
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The Cenk K [2012] EWHC 273 (Comm) (3)

oA R L LR T E
J#18 Duress 2 A GG AU IEAT A B S
i W R B T
o LW RIE Y B RE RIESE AL A
T2 REE AR B, Fa94T A M I, i B
o« WRT RE LB BT RELES; HIE |
B e R L, VTABKLHRERE
iy Bf, AR B A2 e T 89
’ BRI TR T 5| e 55
e BT EBRTRE L BMKXAKELHBE, Tk AL, 848K FE
A RS EE (B2, o

ILEWA, BIFHRIES
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The Cenk K [2012] EWHC 273 (Comm) (4)

F| &

AR 4 RLHER A RY A
R B ARG ATR . BALA RS
B — AT H, AERETELET
MU 69 3R B G Al T 42 BT
AAR KRB KARIE, BERRAAT
K ARAALE B T BB, A
TR R AR T8 EHM KM
FAREZAEL BAMANIIN. &4
EWFE, BMANITAETIE
Bk, ARAAR A ZRKE4EE B L
7 ¥ 3 0 F AT Lo

ILEWA, BIFHRIES
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* Interpretation

ILEWA, BIFHRIES
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AN . BREHIN (e.g. Sale of Goos Act 197 9)

F—% KixER AR (s.1)

% A RITE (58.2-15) e SR N B AF. A& RTFFH
AR89 2L (55.16-26) * TR AR . PR REEB AT H Z AN F
%9 Y5 A F) 69 EAT (88.27-37) o B 5T
% Bl R H = AST M 69 AA] (55.38-48) c B E K. PiRiFiEM. HEEH
F o iE I (55.49-54) c IR AR HFEBEAT. MERIZ

%L A AAE (55.55-64) . R

JUFPT A 89 5 AR P ik i

ILEWA, BIFHRIES
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v = Recoverable
? = Uncertainty over recoverability

IP = innocent party
CB = contract-breaker

Compensatable loss: the ‘plus’ side

==

Restrictions and deductions:
the ‘minus’ side
e=—=n]

A. Loss of the performance

/ if conventionally measurable by diminution of
value, or cost of cure

? otherwise, recovery for loss of performance under Panatown
‘broad’ ground?

B. Consequential loss (loss of what the performance was for, failure
to achieve the purpose of performance)
This may take the forms of:
not being better off:
v physically (eg health not improved),
v financially (eg loss of profits), or
? non-pecuniary satisfaction-wise (eg
enjoyment or amenity); and/or
being worse off:
v physically (eg building destroyed by breach),
v financially (eg wasted expenses, reasonable costs of mitigation,
liability to third parties),
? non-pecuniary satisfaction-wise (eg pain and suffering, physical
inconvenience, damage to reputation).

1. Costs saved by IP from
terminating performance

2. Benefits received from CB's
part-performance

3. Gains from breach or
mitigation

4. Failure to mitigate

5. Generally loss measured at
time of breach

6. IP's contributory negligence

7. Loss from intervening causes

8. Loss too speculative

9. Loss too remote

. 4 m - ~
.L{Vglégfxﬂ' ez
School of Law Shanghai Maritime University

FAFRN SRk

M EFRAZ T F

4
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With morals is the fountain of life: in laws and morals we shall grow
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1B IRE NS ENANSH -
The Golden Victory |2007] 2 Lloyd’s Rep.164

17t December 920th March 2003  6th December 2005
2001 The Second Gulf The earliest
S/O accepted War broke out redelivery date
Clause 33: Both
) ) parties should have
e L the right to cancel the
5/Q | Charterer charter if war or
hostilities were break
out between certain
countries.

10% July 141 December 2001
1998 Charterer repudiated by
signed C/P redelivery
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B IRERENANSA -
The Golden Victory [2007] 2 Lloyd’s Rep.164

Where a party sustains loss by reason of a breach ot contract, he 1s, so
far as money can do 1t, to be placed 1n the same situation, with respect
to damages, as 1f the contract had been performed.

Damages should be assessed at the date of the trial rather than at the
date of the breach or any mtervening events. Damages may be reduced
where subsequent events are known to the court at the date of the trial
and those events would have reduced the actual loss suttered.

ILEWA, BEHEHRNE
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Bunge SA v Nidera SA [2015] UKSC 43

11 .L@é%f\:f * 8 b
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9th August 2010, the seller The Agreed Loading Period ARSI
declared the contract 23-30 August 2010. «13. PROHIBITION - In case of prohibition
cancelled. A of export, blockade or hostilities or in case of
any executive or legislative act done by or on
Seller Buyer behalf of the government of the country of
origin of the goods, or of the country from
l which the goods are to be shipped, restricting
49 13. export, whether partially or otherwise, any
\ 4 L
5 August 2010, the The purported running such_ restriction shall_be deemed by both
Russian government period of the ban PRI IR0 e b anq to e
, T " extent of such total or partial restriction to
mtroduced a 15% to 30™ Dec 2010. prevent fulfilment whether by shipment or by
temporary export ban. any other means whatsoever and to that extent
B this contract or any unfulfilled portion thereof
* FOBGr¥ ‘Eﬁfrij) 2.577 v AR F M 1 & shall be cancelled. Sellers shall advise buyers
* GAFTA Form 493\%—}ﬂ ) without delay with the reasons therefor and, if
« 8ALLB, EHMx j]‘fﬁﬁ’? S RATAATRIAR L, JTFRIER required, Sellers must produce proof to justify
By & P4 0 2 88 2 A8 /u;a TRAE the cancellation.”
s MIF M EHPATT B e b IR A, SRERIS

With morals i in s and morals we
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BLHREREINANSER : Bunge SA v Nidera SA [2015] UKSC 43

GAFTA Form 49 Clause 20 DEFAULT - In default of fulfilment of contract by either party, the following provisions

shall apply:

e (a) The party other than the defaulter shall, at their discretion have the right, after serving notice on the defaulter, to
sell or purchase, as the case may be, against the defaulter, and such sale or purchase shall establish the default price.

e (b) If either party be dissatisfied with such default price or 1if the right at (a) above 1s not exercised and damages
cannot be mutually agreed, then the assessment of damages shall be settled by arbitration.

* (c) The damages payable shall be based on, but not limited to the difference between the contract price and either the
default price established under (a) above or upon the actual or estimated value of the goods on the date of default

established under (b) above.

* (d) In all cases the damages shall, in addition, include any proven additional expenses which would directly and
naturally result in the ordinary course of events from the defaulter's breach of contract, but shall in no case mnclude
loss of profit on any sub-contracts made by the party defaulted against or others unless the arbitrator(s) or board of
appeal, having regard to special circumstances, shall in his/their sole and absolute discretion think fit.

* (e) Damages, 1if any, shall be computed on the quantity called for, but if no such quantity has been declared then on
the mean contract quantity and any option available to either party shall be deemed to have been exercised
accordingly mn favour of the mean contract quantity.”

IL5BEEA, ZTEFPNE
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BRERSANE: Bunge SA v Nidera SA [2015] UKSC 43

The Golden Victory ) 45] iEFLN) & F F — k&
(one-off) &Fl.

GAFTA Form 49 % 20 % K HEFR-E38 S5 AL 1 A o
* BHFERAT—HFLEFARBATER T,
© AR EAN AR TEE AN, R
AWM EREAE T EEN (complete code) o
e  “shall be based on”, not “shall only be
based on”;
c R E LRI E (el SHEIE
)
© REANZELEAHREL G K ENF
PR3 35 2930 F W42 H R %R
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BRI : AL ER?

X ZEBRERMT AR5
WX B A B i

EE Caledonia Ltd v. Orbit Valve Co Europe
[1993] 4 All ER 165, 173:

e “It has to be borne in mind that commercial
contracts are drafted by parties with access to
legal advice and in the context of established
legal principles as reflected in the decisions of

REEFAK & F A
TAREAS AT L

the courts. Principles of certainty, and indeed
justice, require that contracts be construed in
accordance with the established principles.
The parties are always able by the choice of
appropriate language to draft their contract so
as to produce a different legal effect. The
choice is theirs.”

XK= B FRAUH 427 &9
TR W E AR
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BEREIAN . At AEE?
Gerard McMeel, “A code of English Commercial”

12021] LIMCLQ 233, 249:

* “I'’he construction or interpretation of contractual
provisions 1s a topic at the very heart of English
commercial law. I contract law 1s the principal
vehicle of commercial law, the construction of
contracts 1s the engine room.”
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el

‘ i%4Z 9] B question of law

‘ ZWLAEFE objective approach

‘ 2%, A~ FEFF unitary exercise
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REFEI
* The Port Russel [2013] EWHC 490 (Comm)

“Such Notice of Readiness may be given either by letter, 5 A
facsimile transmission, telegram, telex, radio or telephone (and if RIE

given by radio or telephone shall subsequently be confirmed in G NS *)’1 :
writing and if given by facsimile transmission confirmed by W, ¥~ oI A AR
telex).” 2 AR AL iF
 London Arbitration 30/22 By LA i
“Upon arrival at customary anchorage at each port of loading or % NOR 49

discharge, the Master or his agent shall give the Charterer or his 7 XG?
agent notice by letter, telegraph, wireless or telephone that the
Vessel is ready to load or discharge cargo.”
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